Restrictive Covenants—Tools to Limit What a Buyver Can Do With Purchased Property
By: James Moxley, Associate Attorney at CSG, Inc.

“A restrictive covenant is a provision in a real property conveyance that limits the grantee’s
use of the property.” This type of covenant can be useful in real estate transactions. If you, as a
prospective seller of property, do not want the buyer of your property to do certain things with the
property, you could include a restrictive covenant to prevent those types of conduct. If you are a
prospective buyer, you could agree to include a restrictive covenant, in the conveyance, to
incentivize the seller to sell the property to you in exchange for (among other bargained-for
benefits to the seller) your covenant not to do certain things with the property. In short, restrictive
covenants can be valuable tools to have at your disposal if you are engaged in selling or buying
real property. For that reason, it can be helpful to get familiar with some legal principles governing
what types of restrictive covenants are permitted by law and how to draft the restrictive covenants
so they are valid and enforceable.

Under Alaska law, a “restrictive covenant that is clear on its face should be enforced as
written.” ! Although the Alaska Supreme Court recognized the judicial tendency to favor
landowners’ free use of their land, the Court has, in multiple cases, manifested a well-entrenched
practice of recognizing restrictive covenants. Those covenants should be drafted carefully,
though—""doubts [as to whether there is a covenant or whether a covenant actually restricts the use
of land] should be resolved in favor of the free use of land,”! and there are some categories of
restrictive covenants that are illegal.'

Federal and state laws specify categories of conduct, including restrictions in the form of
covenants, that are illegal. For example, the Fair Housing Act prohibits discrimination based on
race, color, religion, sex, familial status, or national origin,” and the Americans with Disabilities
Act prohibits discrimination against individuals with disabilities."" Alaska law prohibits
discrimination based on “sex, marital status, changes in marital status, pregnancy, race, religion,
physical or mental disability, color, or national origin.”"!! A restrictive covenant that discriminates
on any of these bases would be unenforceable at law.

Alaska courts have demonstrated, however (by repeatedly recognizing restrictive
covenants), that such restrictions are often permissible. Restrictive covenants that have been
allowed under Alaska law include a covenant prohibiting the use of metal roofing and requiring
preapproval of construction plans, a covenant imposing height and setback restrictions, ™ and a
covenant to complete construction within a specified period of time.* In one case, an Alaska
superior court recognized, as enforceable, a covenant restricting lots to residential use to the
“extent [the] lots are not to be used to create driveways to other subdivisions.”™!

The Alaska Supreme Court has also listed purposes that it considers valid purposes for
restrictive covenants. These permissible purposes are related to, but distinguishable from, the
above-listed examples of permissible restrictive covenants. These permissible purposes include
“light and air, fire protection, traffic safety, prevention of overcrowding, rest and recreation,
solving drainage problems, protecting the appearance and character of a neighborhood, conserving
property values, . . . aesthetic and psychological values[, and] ecological and environmental



interests.” ! The fact that a restrictive covenant fits one of these purposes supports the argument
that it is enforceable.

Drafting is another matter. There are multiple important considerations for drafting a
restrictive covenant. First, a restrictive covenant generally must be in writing to be enforceable. /i
Second, the restriction should be specific, clear, and detailed. It should be expressed in clear and
unambiguous language.*" Third, it should not contain any conditions for enforcement. Fourth, it
should designate the purpose for the restriction.*" Fifth, it should explicitly state that the restriction
“runs with the land” so that the restriction is not eliminated by a re-sale of the property; the
restriction should run with the land by default, but including an explicit statement that it does
should eliminate potential issues that might arise in a subsequent reconveyance. Sixth, it should
specifically state that the title holder is responsible for compliance with the deed restrictions. If the
restriction is in writing, specific, clear, and detailed, it is more likely to be enforceable.

If you are involved in selling your property, or if you are involved in a real estate
transaction of any kind, you may want to hire an attorney to represent or assist you. The facts
specific to your situation heavily impact many aspects of the transaction, including what kind of
documents or instruments need to be drafted and how they should be drafted, so you may benefit
from a knowledgeable attorney’s help. If you want assistance with a real estate transaction, please
feel free to call CSG, Inc., Attorneys at Law, at (907) 452-1855, and set up a consultation to discuss
your situation. We would be glad to help you.
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